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I. The Appellant submits that the impugned order is ex-facie illegal and untenable in law since the same is
contrary lo facts and judicial decisions.

2. The Appellant submits that all the grounds mentioned in the appeal are without prejudice to one another,
independent of each of other. Reliance is placed on the decision in case of Bombay Chemicals Pvt Lid Vs
Union of India 1982 (10) E.L.T 171 (Bom).

3. The Appellant submits the grounds as to why certain observations are not valid as below:

* Altemate Plea

* General situation cannot override specific rules.

* Consignment treated as without valid documents

* Request to release the goods on fumishing of bank guarantee

In Re: Alternate Plea (assuming but not admitting the procedural irregularity)

4. The Appellant submits that consignment of goods as accompanied by BOL or any other specified
document and also an e-way bill, proceedings under Section 129 of the CGST Act may not be initiated,

5. Clerical mistake inadvertently done by the accountant while preparing the waybill should not considered
as invalid document for a mistake in the date of the waybill as there are no financial implications.
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6. Further, six illustrative scenarios being listed in the Circular No. 64/38/2018-GST rovide an
understanding that for procedural or technical errors which does not have # WMIM
liability/evasion, a penalty to the tune of Rs.500/-each under section 125 of the C ‘I‘?@m‘llg‘me-ﬂgt} ive
State GST Act should be imposed (Rs.1000/-under the IGST Act) in FORM GST, -07§ 'Ilhe-liiv\rcd

7. Appellant further submits that the above Order has been issued without p I‘ﬂﬁ?ﬁ@lﬁ ciych
64/38/2018-GST dated 14th September 2018 issued in accordance with section |53(3) OGS, deU 7
8. Appellant submits that circular 64/38/2018-GST states that in case a\\Gonsidninenty of :gogds”
accompanied with an invoice or any other specified document and also an e- ﬁfﬁ@%ﬁt inge ui
section 129 of the CGST Act may not be initiated, inter alia, in the following situa N .
- Spelling mistakes in the name of the consignor or the consignee but the GSTIN,
correct; -
- Error in the pin-code but the address of the consignor and the consignce mentioned is correct, subject to the
condition that the error in the PIN code should not have the effect of increasing the validity period of the e-
way bill;

- Error in the address of the consignee to the extent that the locality and other details of the consignee are
correct;

- Error in one or two digits of the document number mentioned in the e- way bill;

- Error in 4 or 6 digit level of HSN where the first 2 digits of HSN are correct and the rate of tax mentioned
is correct;

- Error in one or two digits/characters of the vehicle number

9. Appellant further wishes to submit that in the above circular the word inter alia a Latin word is mentioned
which means "among other things.” in legal writing it is to indicate that the statement or list includes other
items not explicitly mentioned. The phrase "inter alia" is often used to provide examples without being
exhaustive. It implies that the items mentioned are part of a larger set. In short, the list given above is only
indicative and analysis of the six instances reveals that the discrepancies which have no bearing on tax
liability and are caused on account of bonafide mistakes.

10. Hence, in case of any insignificant errors not having any perverse, illegal intention then the benefit of the
said circular must be extended and levy general penalty as prescribed in the circular

11. Further Appellant submits that Circulars and instructions issued by the board are no doubt binding in law
on the authorities under respective statutes as held in the case law of Ratan Melting & Wire Industries 2008
(12) S.,T.R 416 (SC).

In Re: General situation cannot override specific rules

12. With regard to the above contention, Appellant wishes to submit that GST Circulars are official
publications issued by the government to disseminate information, clarifications, and updates related to
various aspects of the GST regime.

I3 Circulars are issued to provide clarity regarding the ambiguity raised in the ACT or rules

14. Appellant wishes to submit that as per para 5 in circular 64/38/2018 it clearly mentioned that in case a
consignment of goods is accompanied with an invoice or any other specified document and also an e-way
bill, proceedings under section 129 of the CGST Act may not be initiated, inter alia, in the following
situations that are mentioned in the above para, which means even though the rule 138A mentions the
guidelines to carry the documents relating to conveyance there is no need to initiate penalty under section
129 if there is no intention to evade payment of tax.

15. As per the above circular if there no intention to evade tax and there are any other errors that are 'minor’
in nature it enalty to th e of Rs. 500/- each under section ST Act and the respectiv
State GST Id be impos 000/-_under the | c ellant submits that as the tax
involved is IGST they are ready to pay under section 125 of CGST Act. the penalty of Rs. 1000/-
Consignment treated as without valid documents

16. Appellant further submits that a person in charge of a conveyance should carry the following documents
as per Section 68(1) read with Rule 138 and 138A- The person in charge of the conveyance carrying goods
of consignment value exceeding Rs. 50,000/- shall carry-

- the invoice or bill of supply or delivery challan, as the case may be,

- a copy of the EWB in physical form or the EBN in electronic form

- In case of imported goods, a copy of the bill of entry filed by the importer of such goods and shall indicate
the number and date of the bill of entry in Pan-A.
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17. The Appellant further submits that they have provided everything as re
However, while mcnlioning the bill of entry details,

the validity of the transaction.

18. Appellant wishes to rely on the Kerala High Court judgement in case
Versus State Tax Officer, SGST Department, Ernakulam W.P. (C) No. 7716
where HC addressed the issue of discrepancy in the date on an e-way bill. The aumf‘q,undlh’&. or to be
insignificant and not justifying the imposition of tax and penalty. It quashed the i 1mp and directed
the respondents to reconsider the case, taking into account the minor nature of the mistake and the relevant
circular No.64/38/2018. This case highlights the importance of considering the context and nature of errors
in compliance documents before imposing penalties.

19. The Hon'ble High Court of Allahabad vide its order dated 02.02.2023 in the matter of M/s Varun
Beverages Limited Vs. State of U.P. And 2 Others in Writ Tax No.-958 of 2019, set aside the order
imposing tax and equivalent penalty under Section 129(3) of the CGST Act, for entering the wrong vehicle
number in the e-way bill. It was found that a minor discrepancy as to the registration of vehicle in State in
the e-way bill would not attract proceedings for penalty under Section 129 and the order passed by the
detaining authority as well as first appellate authority cannot be sustained.

20. This Court in M/s Hindustan Herbal Cosmetics v. State of U.P. and Others (Writ Tax No. 1400 of 2019
decided on January 2, 2024) held that mens rea to evade tax is essential for imposition of penalty. The
factual aspect in the present case clearly does not indicate any mens rea whatsoever for evasion of tax. The
goods were accompanied by the relevant documents. The relevant paragraph of the said judgment reads as
under:

"8. Upon perusal of the judgments, the principle that emerges is that presence of mens rea for
evasion of tax is a sine qua non for imposition of penalty. A typographical error in the e-way bill without
any further material to substantiate the intention to evade tax should not and cannot lead to imposition of
penalty. In the case of M/s. Varun Beverages Limited (supra) there was a typographical error in the e-way
bill of 4 letters (HR-73). In the present case, instead of '5332', '3552' was incorrectly entered into the e-way
bill which clearly appears to be a typographical error. in certain cases where lapses by the dealers are major,
it may be deemed that there is an intention to evade tax but not so in every case. Typically when the error is
a minor error of the nature found in this particular case, | am of the view that imposition of penalty under
Section 129 of the Act is without jurisdiction and illegal in law."

21. The Appellant further wishes to submit that a similar judgement has been passed by the Allahabad High
court in case of M/s. Cavendish Industries Ltd. Versus State Of U.P, And 3 Others
22, Appellant further wishes to submit that Allahabad High Court in case of Gobind Tobacco Manufacturing
Co. us. State of U.P. states that E-Way Bill being expired does not leads to intention to evade payment of tax
and the goods in conveyance are covered by documents required to be carried as per the provisions of Rule
138A. The court also found that the actions of the ACALS respondents were arbitrary and illegal, and it set
aside the levy of tax and penalty. The Court also imposed costs on the respondents for the abuse of power
and breach of the petitioner's fundamental rights under Article 14 of the Constitution of India.
23. In the above case, Court have given relief though the Eway Bill has been expired. However, in the
present situation all the requirements of the transportation have been satisfied and the E waybill generated is
also valid except for the incorrect document date which is an unintentional mistake.
24. Without prejudice to the above, Appellant wishes to submit that as there is no other discrepancy in the
accompanied BOE and e-way bill other than mentioning the incorrect date in the E waybill. Hence, when
there is no evidence to prove that the Appellant has contravened any provisions of GST law with respect to
movement of goods, Appellant submits that subject proceedings under section 129 should be quashed.
Reference invited to Dabur India Ltd. v. State of Untar Pradesh, (1990) 4 SCC 113 1990 (49) E.L.T. 3 (5.C.),
the Supreme Court observed that a litigant cannot be coerced the Government to make payment of duties
which the litigant is contending not 1o be leviable.
25. Further Appellant submits that intent to evade taxes are pre-requisites for imposing penalty under section
129 of GST act. Since, Appellant does not have any intention to evade tax, imposition of penalty under
section 129 of CGST Act cannot be invoked. The same view is justified in the below mentioned case laws:
- Commercial Steel Company V. Assistant commissioner of State tax (2020 (35) G.S.T.L 257 (Telangana)
- Ram Charitra Ram Harihar Prasad V. State of Biharr20.19- TIOL<2063- HC- Patna GST
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- W.P (MD) No. 5720 of 2022 and W.M.P. (MD) No. 4567 of 2022 M/s S
The State Tax officer (Madras High Court)

26. The Appellant further submits that the proper officer cannot be reso
unwarranted detention of goods in the course of transportation. The same
Court of Kerala in the case of Alfa Group v. The Assistant State Tax Officer
27. Further, it is submitted that there is no intention to evade taxes, the officer
mistake as a venial breach and impose the minor penalty. Further, as per sub sec section 126,
penalty imposed shall depend on the facts and circumstances of each case and shall be commensurate with
degree and severity of the breach. The same has justified by the High Court of Madhya Pradesh in the case
of Robbins Tunnelling & Trenchless Technology India Private Limited v. State of M.P (2021 (48) GSTL
(337) MP).

In Re: Request to release the goods on furnishing of bank guarantee:

28. Appellant wishes to submit that the learned officer has not accepted to release the goods by furnishing
the bank guarantee by saying as follows:

"As section 129(2) of UPGST Act 2017 has been omitted by UP Goods and Service Tax dated 09.11.2021
and similarly section 129(2) of CGST Act 2017 has been omitted vide the finance Act, 2021 effective from a
01.01.2022 by Government Of India. So, Bank Guarantee cannot be accepted”

29. Appellant wishes to submit that realising the goods by furnishing the security has been given in section
129(1) not in section 129(2) of CGST Act.

30. For proper understanding to the above, section 129(1) is referred below:

Notwithstanding anything contained in this Act, where any person transports any goods or stores any goods
while they are in transit in contravention of the provisions of this Act or the rules made thereunder, all
transpor such goods and conveyance used as a means of transport for said goods and documents relating to
such goods and conveyo carrying the shall be liable to detention or seizure and afler detention or seizure,
shall be released,

(a) on payment of the penalty equal to two hundred per cent. of the tax payable on such goods and, in the
case of exempted goods, on payment of an amount equal to two per cent of the value of goods or twenty-five
thousand rupees, whichever is less, where the owner of the goods comes forward for payment of such
penalty.

(b) on payment of the pcnalty equal to fifty per cent, of the value of the goods or two hundred percent of the
tax payable on such goods whichever is higher, and in case of exempted goods, on payment of an amount
equal 1o five per cent. of the value of goods or twenty-five thousand rupees, whichever is less, where the
owner of the goods does not come forward for payment of such penalty.

(c) upon furnishing a security equivalent to the amount payable under clause (a) or clause (b) in such form
and manner as may be prescribed

31. The Appellant further submits that the said Order is issued in nccordnnce with the provisions of section
129 (1) (a). In accordance with clause (c) of the above sub-section, the goods can be released upon
furnishing the security equivalent to the amount payable.

32. In case of M. R. Traders vs. Assistant State Tax Officer ALEXANDER THOMAS, J. WP (C) NO. 2713
OF 2020(L) (JANUARY 31, 2020) It was heid that the address shown in the invoice is different from the
address shown in the E-Way bill etc. is only a clerical mistake and is not a serious mistake which should
justify the detention and penalty proceedings and It is ordered that the vehicle and goods detained shall be
immediately released by the Ist respondent to the petitioner on his furnishing bank guarantee for the
amounts.

33. The Appellant wishes to be heard in person before any action or Order is taken in this regard.
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Inspection of poods in movement

Section 68-(1) The government may required the person in charge of a conveyance carrying any
consignment of goods of value exceeding such amount as may be specified fo carry with him such
documents and such devices as may be prescribed,

(2) The details of documents required to be carried under sub-section (1) shall be validate in such
manner as may be prescribed.

(3) Where any conveyance referred to in sub-section (1) is intercepted by the proper officer at any
place, he may require the person in charge of the said conveyance to produce the documents prescribed under
the said sub-section and devices for verification, and the said person shall be liable 10 produce the documents
and devices and also allow the inspection of goods.

Detention, seizure and relense of poods and conveyances in transit

Section 129-(1) Notwithstanding anything comained in this Act, where any person transports any
goods or stores any goods while they are in transit in contravention of the provisions of this Act or the rules
made there under, all such goods and conveyance used as a means of transport for carrying the said goods and
document relating to such goods and conveyance shall be liable to detention or seizure and afer detention or
seizure, shall be released,-

(3) The proper officer detaining or seizing goods or conveyances shall issue a notice specifying the
tax and penally payable and thereafler, pass an order for payment of tax and penalty under clause (a) or
clause (b) or clause (c).

Rule 138 A. Documents and devices to be carried by a person-in-charge of conveyance.-

(1) The Person in charge of a conveyance shall carry- ’

(a) The invuice or bill of supply or delivery challan, as the case may be; and

(b) a copy of e-way bill in physical form or the e-way bill number in electronic form or mapped to a
Radio Frequency Identification Device embedded on to the conveyance in such manner as may be notified by
the commissioner:

Provided that nothing contained in clause (b) of this sub-rule shall apply in case of movement of
goods by rail or by air or vessel.

Provided further that in case of imported goods, the person in charge of a conveyance shall also carry
a copy of the bill of entry [iled by the importer of such goods and shall indicate the number and date of the

bill of entry in Part A of FORM GST LWB-01,
Tait

v T 782 (o) T
v w, 37T




-6 -

AIIA HEAT: 754/2024 99 2024-25 M/s IVAX Paper Chemicals Pvt. Ltd., K 0. 210

Village Phoolbagh, Pantnagar, Udham Singh Nagar, 263145 i )
é —

(GSTIN/Temporary ID - 092400030338TMP) BT RN
Hlogaodio s # R m swim awell o P & o e AR 4
wa i Rfged fa, Bed @ € 3 fm 0@ @ 31 3@ w@wr shogwodo il

P A P23 1 s a1 i s T By R g T QR G R

i T B 3% T A i A s €2 e A R o @ W RS A
rafere 1 zfofg @fl @ i srimmdt g i wr g demger A wEREMIEEHE A
Al T A O, B A v, fad md 4 fam s @ o omeEAd geE # w3
Frh seig= 4 0 39 (@@ @i & ffage w0 @ i @ gl @1 SH0TW0TI0TT0 e &
a7 ¢ 3 faw wefia g, gEd W § R -3 R w R offe o) At Rifd ot e oifea @
m 8, 9% dad o faeE R W w2 gramn 4§ Re @ gwEe @ o T8 2w
W § A WER BN 9 WA H0 64/38/2018-GST R 14.09.2018 &R @ A wrdt
G HO 41/15/2018-GST RAi% 13.04.2018 wd 49,23/2018-GST Ri% 21.06.2018 #
HaNYa F g FET T 8-

Government of India Ministry of Finance Department of Revenue Central Board of Indirect Taxes and
Customs GST Policy Wing circular CBEC/20/16/03/20178-GST, Circular No. 64/38.2018-GST dated
14™ September 2018, the goods in question cannot be detained and tax and penalty for release of these

5 can emanded ¢ _basj the aforesaid relevant mistake, The relevant extracts of the
said Circular in this regard, reads as under:-

d_also an E-W , proceedings under section 129 of the CGST Act may not be
initiated, inter alia, in the following documents situations:

a) Spelling mistakes in the name of the consignor or the consignee but the GSTIN, wherever applicable,
is correct;

b) Error in the pin-code but the address of the consignor and the consignee mentioned is correct, subject

to the condition that the error in the PIN code should not have the effect of increasing the validity period
of the e-way bill;

¢) Error in the address of the consignee to the extent that the locality and other details of the consignee
are correct;

d) Error in one or two digits of the document number mentioned in the e-way bill;

¢) Error in 4 or 6 digit level of 1ISN where the first 2 digits of HSN are correct and the rate of tax
mentioned is correct;

f) Error in one or two digits / characlters of the vehicle number.
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i el § ¥ W A 98 W g gma B 3 R @ @l 3w
T P18 Brn T8 B ) X F B 9dET TE  TUT CGST / UPGST Act 2017 F{ 2
138T 1 IewidA WA E 81 A0 A g fofer g s/
g Rid 7 § 8 @ & omr = arfldt § afteree #t Far @
1. g g a9 gfwe ot 3fear [2018) Frofg Reid 31.10.18 (
. AU Hew 99 We 3% 090 [2018] Frefy ReiF 30.10.18 (SHTEEINEGES
fodio ArewE W TIm R % S [2018) Pk RAiw 23.10.18 (I B
ToEd Wi am R oG goto [2018) Frofr Reis 27.09.18 (FERR BRHK)
. TR0 39 M We olf% Bt 271372020 Prfa RAis 31.01.20 (FRER )

50 9HR o7 Prfdt & we & & B mo e e § 3 Ra # saEm @ Ra s
i g2 FR/ANPT IR & R W F/enkve N FfaE FA B A T oAE ¥ mo I=
aed St & 20 1 Rftew e mofko T Re 3G A @ A § Rar mr fek
dftra & Fr=1 9a @ -

SEIZURE OF GOODS - Typographical error in E way bill release of goods - Revenue cannot
detain goods on account of typographical error in E way bill because a detection of a human error,
which can be scen on naked eye, cannot be capitalized for penalization. Assessee sought release of
goods detained during transit alleging discrepancy in e-way bill accompanying the goods. Assessce
contended that only a zero was not noted in e-way bill and the value of the goods was wrongly
mentioned as Rs. 388220.00 instead of Rs. 3882200.00 Held, if a human error which can be seen on
naked eye is detected such human errors cannot be capitalized for penalization. However matter was
remanded back 1o verify as to whether applicable IGST was paid by assessee or not. If the same was

paid the goods were 10 be released and if IGST was not paid the goods were to be released subject to
[urnishing of bank guarantee.

sl ® a7 & q@ SwE ad 4 RY W A 3 olw @9 1 9 awE e
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o A gfe B | 3ER o Rfte w0 =t aw o Frefia aet Sl @ dnwRe #
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TS @l W0 Id Ewd EeEE g gt vRd ¥ F gAm Re oftw godo
[37 dlowwodio 35 F0 I07W0 FGYE) F A A wa Rar mm & [ "Whether inference of
intention 1o evade tax (Mens-rea), be considered essential for making the seizure/penalty order
under the relevant provisisons of the GST Act, which merely require a non-compliance of certain

lechnical conditions for making of the above orders ? Held-Yes-The Court held that in absense of

any allegation of evasion of tax being made against the petitioner at any stage or seizure of
penalty order. It is difTicult to sustain the penalty."

Mo waled A B w4 g Wiw [0 aam Re offw I [1970 AIR, 23] @ A H

wa fear mar @ @ "Even if a minimum penalty is prescribed, the authority competent to impose
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the penalty will be justified in refusing to impose penalty, when there is/at¢c
(8TR) breach of the provisions of the Act." =, &

~
0 At el am Re o 3060 we 3y (Writ Tax no. 763 o,
09.05.18  HI0 I=a A, FEER A fre Fofg Ran B - 47= Y
"Once the E-Way Bill is produced before Seizer, and other document wlfcaf S,
that the belongs to the registered dealer and the IGST has been charged, there mains no
Justification in detaining and scizing the goods and asking for the penalty."
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frafa amr 129(3) & omw &t Ted @ 3@ A W & 5 guwew SH A AR ARY F TR
wd Frad & SoEd e @ Speaking reason W& Rar ¥1 W0 SwEoq OEWE A FHiW CATECCH
FORI0 &M TEE Iens @ [2011(73) ELT 345(S.C)] & Fivfa & ¥wr-51 & 7 wa Rar & % -

1- A quasi judicial authority must record reasons in support of its conclusion. ' -
2- Insistence on recording of reasons is meant to serve the wider principle of justice that justice
must not only be done it must also appear to be done as well.
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